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MVEMORANDUM OPI NI ON

VELLS, Judge: Petitioner seeks review, pursuant to section
6320, ! of respondent’s determnation to proceed with the

collection of petitioner’s income tax liabilities for the 1990,

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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1991, 1992, and 1993 taxable years. The issues we nust decide
are whether petitioner’s claimthat notice and demand for paynent
was not sent to his last known address is barred by the doctrine
of res judicata; whether the period of limtations on assessnent
of petitioner’s 1990 and 1991 incone taxes expired; whether
petitioner engaged in tournanent sport fishing with the intent to
make a profit as defined by section 183; and whether the |ien may
remain in place.

Backgr ound

The parties failed to submt a stipulation of facts but did
stipulate the adm ssion of certain exhibits. At the tine of
filing the petition, petitioner resided in Raleigh, North
Car ol i na.

During the years 1990 through 1993, Eastnman Kodak Co.
(Kodak) enpl oyed petitioner full tinme in Rochester, New York.

As a full-time enployee, petitioner worked at |east 40 hours per
week at Kodak. At the sane tinme, petitioner engaged in the
private practice of architecture between Cctober and May of each
year.

On Schedules C, Profit or Loss From Business, of his 1990
t hrough 1993 Federal income tax returns, petitioner indicated

t hat he was engaged in the business of tournanent sport fishing
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and reported the follow ng inconme and expenses relating to the

t our nanent sport fishing activity:

Descri ption 1990 1991 1992 1993 Tota
G oss receipts - 0- - 0- $720 $980 $1, 700
Expenses:

Car/truck $1, 859 $2, 247 2,384 1, 649 8, 139

Depr eci ati on 4,163 19, 083 10, 259 5, 646 39, 151

| nsur ance 549 825 1, 281 850 3, 505

Mg. interest 1,928 3,463 3, 648 3,526 12, 565

O her interest - 0- 831 1, 144 497 2,472

Suppl i es 6, 604 6, 323 3,120 1, 099 17, 146

Tax, license 2, 650 1,518 226 305 4,699

Meal s &

ent ert ai nnent 187 - 0- 216 - 0- 403
Ofice 1, 842 - 0- - 0- - 0- 1,842
Tot al expenses 19, 782 34, 290 22,278 13,572 89, 922

Net | oss

cl ai ned 19, 782 34, 290 21, 558 12,592 88, 222

Petitioner generated inconme in 1992 and 1993 fromthe sale
of fish.

Petitioner becane interested in tournanent sport fishing in
the md-1980's. Before 1990, petitioner entered a couple of
fishing tournaments in the Northeastern United States.

Petitioner fished in June, July, August, and Septenber (the
fishing season) of each of the years 1990 through 1993.
Petitioner went fishing only on weekends and vacati ons.
Petitioner did not travel south to fish during the 8 nonths of
Cct ober through May because he did not want to take his boat,

whi ch wei ghed 20, 000 pounds.
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During 1990 through 1993, petitioner had peopl e acconpany
hi m when he went fishing because it took two people to run the
boat: ©One to steer and one to operate the fishing tackle.
Petitioner did not pay the people who acconpanied himon his
fishing trips, but he agreed to pay them 10 percent of any
profits.

Petitioner did not obtain corporate sponsors for his fishing
activity. Petitioner did not speak at any sem nars about fishing
or wite any articles about fishing.

Petitioner did not nmaintain a separate bank account for his
fishing activity. Petitioner did not try to reduce his fishing
activity expenses.

During the fishing season, petitioner spent 30 to 40 hours
per week fishing, and, during the off-season, petitioner spent
approxi mately 10 hours per week on fishing-related activities.

On July 13, 1992, respondent mailed to petitioner a letter
informng petitioner that his 1991 inconme tax return had been
sel ected for exam nation and setting an appoi ntnent for
August 7, 1992. By letter dated July 15, 1992, respondent’s
agent reschedul ed the appointnent to Septenber 11, 1992.

At the Septenber 11, 1992, neeting between petitioner and
respondent’ s agent, respondent’s agent provided petitioner with
a Form 4564, |Information Docunment Request, on which respondent

requested petitioner to provide by Septenber 28, 1992, copies of
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petitioner’s 1989 and 1990 Federal inconme tax returns, and to
“address Sec 183 factors in witing and return.” Respondent’s
agent’s activity record reflects that on Septenber 25, 1992, the
agent “reviewed data received.” By letter dated Septenber 28,
1992, respondent’s agent forwarded to petitioner Form 5213,
El ection to Postpone Determ nation as to Wiether the Presunption
That an Activity Is Engaged in for Profit Applies, and requested
petitioner to conplete and return it. By letter dated October
14, 1992, respondent’s agent rem nded petitioner to submt Form
5213. On Decenber 1, 1992, respondent received frompetitioner
Form 5213, which reflected that petitioner signed it on Cctober
16, 1992. As a result of respondent’s receipt of Form 5213,
respondent suspended the exam nation of petitioner’s returns.
During February of 1994, respondent’s agent Herrington
contacted petitioner with regard to the exam nati on of
petitioner’s 1992 return. Later Agent Herrington expanded the
exam nation to include the years 1991 and 1993. On June 24,
1994, respondent mailed to petitioner a report disallow ng
petitioner’s fishing activity |losses for 1991, 1992, and 1993.
On July 19, 1994, Agent Herrington was informed that petitioner
had filed Form 5213. Therefore he suspended the exam nation of
petitioner’s returns and notified petitioner that the exam nation

was suspended.
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By |etter dated August 29, 1995, respondent notified
petitioner that his 1990 through 1993 incone tax returns had been
sel ected for exam nati on.

On Novenber 3, 1995, respondent nailed to petitioner at P.QO
Box 3673, Wl mngton, NC (WI m ngton address), a notice of
deficiency for 1990 and a second notice of deficiency for the
years 1991 through 1993. On February 23, 1996, the notices of
deficiency were returned to respondent with the notation “BOX
CLOSED UNABLE TO FORWARD RETURN TO SENDER.”

Petitioner did not file atinmely petition with respect to
the notices of deficiency, and, follow ng petitioner’s late
filing of a petition with this Court with respect to the notices

of deficiency, in Follumv. Conmm ssioner, T.C Meno. 1996-474,

affd. 128 F. 3d 118 (2d Cr. 1997), this Court determ ned that
respondent had nailed the notices to petitioner’s |ast known
address, the WI m ngton address, and dism ssed petitioner’s case
for lack of jurisdiction. The Court of Appeals for the Second
Circuit affirmed our decision.

On April 8, 1996, respondent assessed the anmpbunts set forth
in the notices of deficiency and mailed to petitioner at the
W | m ngton address notice and demand for paynent of the anobunts
assessed. On April 12, 1996, respondent’s notice and demand for
paynment was returned with the notation “Box O osed” and “Unabl e

to Forward.”
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On June 17, 1996, respondent mailed to petitioner at the
Rochester, New York, address that petitioner had used on his tax
returns for the years 1990 through 1993 separate notices of
intent to levy with respect to the liabilities assessed for 1990
t hrough 1993. The Postal Service forwarded the notices to
petitioner’s then-current address in Lew ston, New York.

On Decenber 29, 2000, respondent nailed to petitioner a
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing Under I.R C. 6330 (levy notice) with respect to
petitioner’s inconme tax liabilities for 1990 through 1993.

On August 8, 2002, respondent filed a notice of federal tax
lien for petitioner’s assessed liabilities for the years 1990
t hrough 1993.

On August 12, 2002, respondent nmiled to petitioner a Letter
3172, Notice of Federal Tax Lien Filing and Your Right to a
Hearing Under |.R C. 6320, for petitioner’s assessed incone tax
liabilities for the years 1990 through 1993. On Septenber 11,
2002, petitioner submtted to respondent a request for a hearing
for the lien filing and the proposed | evy action. On or about
March 20, 2003, petitioner submtted to respondent’s Appeal s
O fice an anendnent to his Septenber 11, 2002, request for a
heari ng.

On April 24, 2003, respondent’s Greensboro, North Carolina

Appeals Ofice issued to petitioner a notice of determ nation
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(notice of determnation) for the lien filed August 12, 2002.
The notice of determnation stated that, because petitioner had a
prior opportunity to dispute his underlying tax liabilities for
the years 1990 through 1993, he was precluded from contesting
those liabilities in the hearing for the lien filing. The
Greensboro office also issued to petitioner a “DECI SI ON LETTER
CONCERNI NG EQUI VALENT HEARI NG UNDER SECTI ON 6320 and/ or 6330
of the Internal Revenue Code” for the notice of |evy dated
Decenber 29, 2000.

On May 27, 2003, petitioner filed the petition and attached
to it the decision letter and the notice of determ nation.

On April 28, 2004, respondent filed a notion to dismss for
| ack of jurisdiction on the ground that no notice of
determ nati on under section 6330 was sent to petitioner for the
years 1990 through 1993. On January 13, 2005, this Court granted
respondent’s notion to dismss on the ground that the |evy notice
sent to petitioner on Decenber 29, 2000, was not sent to
petitioner’s | ast known address and was invalid and that no
notice of determ nation was sent to petitioner for the |levy
noti ce dated Decenber 29, 2000. On March 30, 2005, respondent
filed a notion to renmand this case to respondent’s Appeals Ofice
for consideration of the underlying tax liabilities and the

i ssuance of a supplenental notice of determ nation addressing
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those tax liabilities. The Court granted respondent’s notion to
remand.

On August 10, 2005, respondent’s Appeals Ofice issued to
petitioner a “SUPPLEMENTAL NOTI CE OF DETERM NATI ON CONCERNI NG
COLLECTI ON ACTI ON(S) UNDER SECTI ON 6320 and/or 6330” in which
respondent’s Appeals officer sustained the determ nation nmade in
the notices of deficiency issued to petitioner with respect to
petitioner’s inconme tax for the years 1990 through 1993.

In his request for an adm nistrative hearing and the
amendnent thereto with respect to the filing of the lien,
petitioner did not raise any collection alternatives. Petitioner
asserted that respondent did not mail notice and demand for
paynment to petitioner’s |ast known address, that the Form 5213
which he filed was invalid because it was not submtted to
respondent within 60 days of receipt by petitioner, and therefore
that the period of limtations had expired for the years 1990 and
1991.

In the notice of determ nation, respondent’s Appeals officer
determ ned that notice and demand for paynent had been nailed to
petitioner’s | ast known address because the notice had been
mai l ed to the address on petitioner’s nost recently filed Federal
i ncone tax return.

Respondent’ s Appeal s officer determ ned that petitioner

submtted the Form 5213 to respondent nore than 60 days foll ow ng
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the tinme respondent’s agent provided it to petitioner, but that
it was valid on the grounds that (1) once petitioner signed it
and submtted it to respondent, the period of limtations was
automatically extended, and that respondent had relied upon the
validity of the form and (2) the 60-day period within which to
submt the Form 5213 never began to run because respondent had
not provided petitioner with witten notice that respondent
intended to disallow petitioner’s loss attributable to his
fishing.

Petitioner brought suit in the U S District Court for the
Western District of New York (New York case) seeking an
i njunction against collection of his 1990 t hrough 1993 taxes and

quiet title relief under 28 U S.C. sec. 2410. Follumyv. United

States, 83 AFTR 2d 99-1622, 99-1 USTC par. 50,395 (WD.N.Y.

1999), affd. w thout published opinion 199 F.3d 1322 (2d Cr
1999). The District Court held that it lacked jurisdiction to
consider petitioner’s statute of limtations challenge to his tax
liability because it was a challenge to the liability that would
properly be raised in a deficiency or refund suit, not an

all egation of procedural irregularities in the collection of

t axes cogni zabl e under 28 U. S.C. sec. 2410. The District Court

al so held that petitioner’s request for an injunction was barred
by section 7421(a), the Anti-Injunction Act. The District Court

rejected petitioner’s claimthat assessnent of his tax
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l[iabilities was inproper because the Governnment had not sent
noti ce and demand for paynent as required by section 6303, on the
grounds that petitioner had raised the claimfor the first tine
in his response to the Governnment’s notion for sunmary j udgnment
and that his contention was w thout nerit.

Petitioner brought suit in the U S District Court for the
Eastern District of North Carolina (the North Carolina case)
under 28 U.S.C. sec. 2410 and asserted that the Governnent had
not sent notice and demand for paynent to his | ast known address.
The United States noved to dism ss on the ground of res judicata.
The District Court found that insofar as petitioner sought to
assert a new basis for relief that was previously available to
himin his prior law suits, the doctrine of res judicata was
applicable, thus barring the action. Petitioner did not appeal.

Follumv. United States, 89 AFTR 2d 2002-1625 (E.D.N. C. 2001).

Di scussi on

Section 6320 provides that upon the filing of a notice of
lien the Secretary shall notify the person in witing of the
right to a hearing before the Appeals O fice. The Appeals
officer nust verify at the hearing that the applicable |aws and
adm ni strative procedures have been followed. Sec. 6330(c)(1).

At the hearing, the person requesting the hearing nmay raise any
rel evant issues relating to the unpaid tax or the lien, including

appropri ate spousal defenses, challenges to the appropriateness
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of collection actions, and collection alternatives. Sec.
6330(c)(2)(A). The person may chal |l enge the exi stence or anount
of the underlying tax, however, only if he or she did not receive
any statutory notice of deficiency for the tax liability or did
not ot herw se have an opportunity to dispute the tax liability.
Sec. 6330(c)(2)(B)

Where the validity of the underlying tax liability is
properly in issue, the Court will review the matter de novo.
Where the validity of the underlying tax is not properly at
i ssue, however, the Court will review the Comm ssioner’s
adm ni strative determ nation for abuse of discretion. Sego v.

Commi ssioner, 114 T.C. 604, 610 (2000); Goza v. Comm ssioner, 114

T.C. 176, 181-182 (2000).

Petitioner did not receive the notices of deficiency
relating to his tax years 1990 through 1993 until after the
expiration of the 90-day period to petition this Court although
the notices were sent to his |ast known address.? Follumv.

Commi ssioner, T.C Menp. 1996-474. Respondent has not argued

that petitioner had the opportunity to challenge the correctness
of his tax liability by petitioning this Court fromthe notices
of deficiency. W conclude that petitioner’s underlying tax

liability for 1990 through 1993 is properly in issue.

2\ note that the reason petitioner did not receive the
notices of deficiency is that petitioner failed to inform
respondent of a change in his address.
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Petitioner argues that respondent failed to provide himwth
proper notice and demand for paynment under section 6303.
Respondent counters that petitioner had an opportunity to raise
that argunment in the New York case and is now barred fromraising
it by the doctrine of res judicata.

According to the judicial doctrine of res judicata:

when a court of conpetent jurisdiction has entered a

final judgnent on the nerits of a cause of action, the

parties to the suit and their privies are thereafter

bound “not only as to every matter which was offered

and received to sustain or defeat the claimor demand,

but as to any other adm ssible matter which m ght have

been offered for that purpose.” * * *

Comm ssi oner v. Sunnen, 333 U.S. 591, 597 (1948) (quoting

Cromwel | v. County of Sac, 94 U.S. 351, 352 (1877)); see Woten

v. Conm ssioner, T.C. Menob. 2003-113.

Nei t her party disputes that the parties herein and the
parties in the New York case are the sane.

Petitioner brought both cases for relief fromliens arising
fromthe sanme tax liability. In response to the Governnent’s
motion for summary judgnent in the New York case, petitioner
clainmed that the Governnent had failed to give himtinmely notice
and demand for paynent.

In both the instant case and the New York case, petitioner
has sought cessation of tax collection action with respect to his
1990 through 1993 incone taxes on the ground that the Governnent

did not conply with the requirenents of section 6303. Wile
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petitioner’s present section 6320 suit is a separate and di stinct
suit fromhis previous suit under 28 U. S.C. sec. 2410, petitioner
would rely on the sane facts and evidence to establish that
respondent failed to give himtinely notice and demand in each

suit. See Sanders Confectionery Prods., Inc. v. Heller Fin.

Inc., 973 F.2d 474, 484 (6th Cir. 1992).

The District Court for the Western District of New York took
note of petitioner’s notice and demand claim Primarily, the
District Court decided that a quiet title action does not allow a
taxpayer to collaterally attack the substantive validity of the
underlying tax assessnent that led to the lien. Specifically,
the District Court held that it |acked jurisdiction to consider
petitioner’s challenge to his tax liability based on the statute
of limtations because it was a challenge to the underlying tax
ltability of a kind that generally may be raised in a Tax Court
deficiency proceeding or a refund suit and was not an all egation
of procedural irregularities in the collection of those taxes
t hat was cogni zabl e under 28 U . S.C. sec. 2410. The District
Court also rejected petitioner’s claimthat the tax assessnents
shoul d be invalidated because the IRS had not properly sent
noti ce and demand for paynent as required by section 6303 to
petitioner’s | ast known address. The District Court noted that
because the claimwas not raised in the anmended conplaint, it

coul d not be considered, but it added: “In any event,
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plaintiff's clains that the tax assessnents are invalid are
wi thout nmerit for the reasons stated by the United States in its

reply brief.” Follumv. United States, 83 AFTR 2d 99- 1627 n. 4,

99-1 USTC par. 50,395, at 87,966 n.4. The Court of Appeals for
the Second Circuit affirmed the District Court’s judgnent.

Follumv. United States, 199 F.3d 1322 (2d G r. 1999).

The District Court in the New York case denied petitioner’s
section 6303 claimnot on jurisdictional grounds but on the
grounds that he had not tinely raised the issue and that the
all egations were without nerit. |If petitioner had raised the
section 6303 claimtinely, there would have been subject matter
jurisdiction under 28 U S.C. sec. 2410 over the clai mbecause it
was a challenge to the procedural validity of the collection
action and not to the existence of the tax liability. See Hughes

v. United States, 953 F.2d 531, 538 (9th Cr. 1992). 1In the

District Court for the Eastern District of North Carolina,
petitioner alleged again that the Governnent had not sent himthe
noti ce and demand for paynent required by section 6303. See

Follumv. United States, 89 AFTR 2d 2002-1625 (E.D.N. C. 2001),

whi ch was not appealed. The District Court dismssed the case,
hol ding that petitioner was seeking the sane relief as in the New
York case, that the grounds on which he based his claimwere
“previously available” to himin that suit, and that

consequently, his suit in the North Carolina case was barred by
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res judicata. The District Court thus applied the doctrine of
res judicata on the basis of the prior decision of the D strict
Court in the New York case. Petitioner did not appeal the
District Court’s decision in the North Carolina case, which is
now final. Petitioner cannot now chal |l enge that decision or
rai se the section 6303 claim

Wth respect to the expiration of the period of limtations,
under section 183(e)(4), if a taxpayer elects to postpone the
determ nation of whether an activity is engaged in for profit,
and in particular whether the presunption of section 183(d)
applies to the activity, the statutory period for making
assessnments with regard to that activity does not expire until
2 years after the due date for filing the return for the |ast
year of the 5-taxabl e-year period to which the election applies.
Petitioner elected to postpone the determ nation of whether his
fishing was engaged in for profit beginning wth the 1990 tax
year. Therefore, the period of Iimtations for making an
assessnment wth regard to that activity for 1990 and 1991 did not
expire until April 15, 1997. The notices of deficiency were
i ssued on Novenber 3, 1995. Filing a Form 5213 is a neans by
whi ch a taxpayer may el ect to postpone the determ nation as to
whet her a certain activity is engaged in for profit, for purposes

of applying section 183. Wadlow v. Conmm ssioner, 112 T.C 247,

250-251 (1999). The regqgul ations provide that an individual
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t axpayer may make the el ection provided in section 183(e) by
submtting the required material within 3 years after the due
date of the taxpayer’s return, but not later than 60 days after
the taxpayer receives witten notice froma district director
that the latter proposes to disallow deductions attributable to
an activity not engaged in for profit under section 183. Sec.
12.9(c)(1) and (2), Tenporary Income Tax Regs., 39 Fed. Reg. 9948
(Mar. 15, 1974).

Petitioner clains that the tax assessnents for the years
1990 and 1991 are barred by the 3-year statute of limtations
under section 6501(a) and that the lien regarding those
assessnments is therefore invalid because the Form 5213 he
submtted to respondent is invalid. Petitioner contends that the
formis invalid because he did not submt the Form 5213 to
respondent within 60 days of being advised in witing that
respondent proposed to disallow the subject deductions under
section 183. Petitioner clains that respondent’s agent provided
petitioner with a copy of the agent’s work papers at a neeting on
Septenber 11, 1992, thereby providing witten notice of the
proposed di sal | owance.

We concl ude that petitioner’s argunment has no nerit.
Respondent did not provide witten notice to petitioner that
respondent proposed to disallow deductions attributable to

petitioner’s fishing activity. W find no evidence that
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respondent’s agent gave her work papers to petitioner on the day
of the neeting. The copy of the work papers in the record
includes an entry stating that petitioner had submtted a Form
5213, which neither party contends occurred on Septenber 11,
1992. In the absence of the requisite witten notice, the 60-day
requirenent is inapplicable. Petitioner therefore had until
April 15, 1994, 3 years fromthe due date of his 1990 return, to
submt a Form 5213. Petitioner’s filing of Form 5213 on
Decenber 1, 1992, was tinely in that it preceded the April 15,
1994, deadline.?

The parties disagree as to whether petitioner engaged in his
fishing activity with an objective of making a profit within the
meani ng of section 183. Section 183(a) provides the general rule
whi ch disallows all deductions attributable to activities “not
engaged in for profit”. Section 183(b)(1), however, qualifies
the general rule by allow ng those deductions otherw se all owabl e
regardl ess of profit objective, e.g., interest and State and
| ocal taxes. Further, section 183(b)(2) allows those deductions
whi ch woul d be allowable if the activity were engaged in for

profit, but only to the extent that gross incone attributable to

W6 note that petitioner has only recently contested the
validity of his Form5213. At the tinme of filing the form both
parties treated it as valid and suspended exam nation of
petitioner’s returns. Petitioner appears to be attenpting to
whi psaw respondent by claimng the assessnents were barred by the
statute of limtations after enjoying the postponenent of
determ nati on under sec. 183.
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the activity exceeds the deductions permtted by section
183(b)(1). Section 183(c) defines an activity “not engaged in
for profit” as any activity other than one for which deductions
are “allowable * * * under section 162 or under paragraph (1) or
(2) of section 212.” Essentially the test for determning
whet her an activity is engaged in for profit is whether the
t axpayer engages in the activity with the primary objective of

making a profit. Antonides v. Conm ssioner, 893 F.2d 656, 659

(4th Cr. 1990), affg. 91 T.C. 686 (1988). Although the
expectati on need not be reasonabl e, the expectation nust be bona

fide. Hulter v. Conmm ssioner, 91 T.C 371, 393 (1988).

Furthernore, in resolving the question, greater weight is given
to the objective facts than to the taxpayer’s statenent of

intent. Thomas v. Conm ssioner, 84 T.C 1244, 1269 (1985), affd.

792 F.2d 1256 (4th Cir. 1986).

In general, the Comm ssioner’s determnation in the notice
of deficiency is presunmed correct. Rule 142(a); Welch v.
Hel vering, 290 U. S. 111 (1933). Under certain circunstances, the
burden of proof shifts to the Comm ssioner. Sec. 7491(a)(1).
Petitioner does not contend that section 7491 is applicable, nor
did he establish that the burden of proof should shift to
respondent. Accordingly, petitioner bears the burden of

establishing that he engaged in his fishing activity for profit
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during the taxable years in issue. See Rule 142(a); Welch v.

Hel veri ng, supra.

Section 1.183-2(b), Inconme Tax Regs., contains a
nonexcl usive list of factors to be used in determ ni ng whether an
activity is engaged in for profit. The factors are: (1) The
manner in which the taxpayer carries on the activity; (2) the
expertise of the taxpayer or his advisers; (3) the tine and
effort expended by the taxpayer in carrying on the activity; (4)
the expectation that assets used in the activity nmay appreciate
in value; (5) the success of the taxpayer in carrying on simlar
or dissimlar activities; (6) the history of incone or |osses
wWth respect to the activity; (7) the anount of occasi onal
profit, if any; (8) the financial status of the taxpayer; and (9)
any el ements of personal pleasure or recreation. No single
factor, nor sinple nunerical majority of factors, is controlling.

See Cannon v. Conm ssioner, 949 F.2d 345, 350 (10th Gr. 1991),

affg. T.C. Menp. 1990- 148.

The fact that the taxpayer carries on the activity in a
busi nessl i ke manner and mai ntai ns conpl ete books and records may
indicate that the activity was engaged in for profit. Sec.
1.183-2(b) (1), Income Tax Regs. Changes in operating nethods,
adoption of new techni ques, or abandonnent of unprofitable

met hods in a manner consistent with an intent to inprove
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profitability may also indicate a profit notive. 1d. Petitioner
testified that he conducted a profit and | oss analysis relative
to his fishing activity. However, petitioner failed to produce
the analysis at trial. Petitioner did not produce any fishing
activity records at trial and did not maintain a separate
checki ng account for his fishing activity. Additionally, there
is no evidence of record to reflect that petitioner used records
to evaluate or inprove the financial aspects of his fishing
activity. The foregoing suggests that petitioner engaged in his

fishing activity for recreational purposes. See Peacock v.

Conmi ssioner, T.C. Menp. 2002-122.

A taxpayer’s expertise, research, and study of an activity,
as well as his consultation with experts, may be indicative of a
profit notive. Sec. 1.183-2(b)(2), Incone Tax Regs. Although
petitioner testified that he consulted wth fishing experts,
there is no evidence in the record to indicate that petitioner
ever researched the expense involved in attenpting to win the
prizes at fishing tournaments. There is also no evidence of
record to show that petitioner performed any neani ngful study of
the factors affecting the profitability of tournament fi shing.

See Peacock v. Comm ssioner, supra; Hoy v. Conmi ssioner, T.C

Menmo. 1991-575.
Petitioner also argues that he had been fishing for over 30

years and “was considered a very good fisherman.” However, there
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is no evidence that petitioner had any expertise in w nning
tournanents or translating tournanment wins into a profitable
activity. The expertise, research, and study factor favors
respondent.

The fact that the taxpayer devotes nmuch of his personal tine
and effort to carrying on an activity, particularly if the
activity does not have substantial personal or recreational
aspects, may indicate an intention to derive a profit. Sec.
1.183-2(b)(3), Income Tax Regs. Petitioner spent weekends and
vacation time during the nonths of June through Septenber
fishing. The fact that the tournanments were conducted over the
weekends suggests that those conducting the tournanents vi ewed
the tournanents as primarily a weekend activity. Al though
petitioner spent a considerable amount of time fishing, the fact
that petitioner limted his fishing primarily to weekends and
that he fished only during a 4-nonth span suggests that he did
not undertake the activity to make a profit. Additionally, the
activity has substantial recreational aspects. The personal tine
and effort factor suggests that petitioner fished for
recreational purposes and without the intent to nake a profit.

An expectation that assets used in the activity may
appreci ate may be an indication of a profit objective.

Engdahl v. Comm ssioner, 72 T.C. 659, 668 (1979); sec. 1.183-

2(b)(4), Income Tax Regs. Petitioner clains his boat
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appreci ated. However, petitioner offered no evidence to support
this claim W conclude that petitioner’s boat appreciation
claimlacks credibility. The record does not establish that a
fishing boat is the type of asset that is expected to appreciate
over time. This factor favors respondent.

The fact that the taxpayer has engaged in simlar activities
in the past and converted themfromunprofitable to profitable
enterprises may indicate that he is engaged in the present
activity for profit, even though the activity is presently
unprofitable. Sec. 1.183-2(b)(5), Income Tax Regs. Petitioner
argues that his architectural business has earned a profit every
year. However, there is nothing in the record to suggest that
petitioner’s architectural activities are related to petitioner’s
fishing activity. The simlar profitable activities factor
favors respondent.

A record of substantial |osses over several years nmay

i ndicate the absence of a profit nmotive. Golanty v.

Comm ssioner, 72 T.C. 411, 426 (1979), affd. w thout published

opinion 647 F.2d 170 (9th Gr. 1981). A series of |osses during
the initial or startup stage of an activity, however, may not
necessarily be an indication that the activity is not engaged in
for profit. Sec. 1.183-2(b)(6), Inconme Tax Regs. Moreover, if

| osses are sustained because of unforeseen or fortuitous

ci rcunst ances which are beyond the control of the taxpayer, such
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| osses woul d not be an indication that the activity was not
engaged in for profit. 1d.

Al t hough the presence of losses in the early years of an
activity is not inconsistent wwth an intention to make a profit,
the goal nmust be to realize a profit on the entire operation, a
proposition that presupposes not only future net earnings but
al so sufficient net earnings to recoup the | osses which have

been sustained in the intervening years. Bessenyey V.

Comm ssioner, 45 T.C. 261, 274 (1965), affd. 379 F.2d 252 (2d

Cr. 1967). Petitioner’s |losses for 1990 through 1993 exceed
$88,000. The |l osses were not the result of unforeseen

ci rcunst ances such as a natural disaster. There is no evidence
that petitioner attenpted to mnimze these |osses to break even,
| et al one recoup past | osses. The record suggests that

petitioner was indifferent to the | osses. See Peacock v.

Conmm ssi oner, supra. This factor wei ghs against petitioner.

The anopunt and frequency of occasional profits earned from
the activity may also indicate a profit objective. Sec. 1.183-
2(b)(7), Incone Tax Regs. Petitioner never reported a profit
fromhis fishing activity. The occasional revenues generated
fromthe sale of fish during the years in issue were de mnims
conpared to the expenses and depreciation incurred. The

occasional profits factor wei ghs agai nst petitioner.
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Petitioner contends that a small chance of making a | arge
profit may indicate the requisite profit objective. Sec. 1.183-
2(a), Incone Tax Regs. Specifically, petitioner argues that the
cash and prizes avail abl e per season total ed $1, 250, 000 and he
bel i eved he could earn a profit of $500,000* per season.
Petitioner does not specify how many or which tournanments he
believed he could win to generate this profit. Petitioner has
not persuaded us that he had a chance either to nmake a profit or
to recoup his |l osses. The chance to make a large profit factor
wei ghs agai nst petitioner.

Substantial income from sources other than the activity,
particularly if the |osses fromthe activity generate substanti al
tax benefits, may indicate that the activity is not engaged in
for profit. Sec. 1.183-2(b)(8), Incone Tax Regs. Although
petitioner was enpl oyed by Kodak during the years in issue, his
i ncone was not substantial. The incone from other sources factor
is neutral.

The presence of personal notives in the carrying on of an
activity may indicate that the activity is not engaged in for
profit, especially where there are recreational elenents
involved. Sec. 1.183-2(b)(9), Income Tax Regs. Petitioner

argues that he suffers fromsevere notion sickness. Petitioner

“Petitioner states that this amount is in “today’s dollars”
but does not provide any details regarding his sources of data or
present val ue conputati ons.
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says this, coupled with the frequently low air and water
tenperatures during tournanents, nmade every trip very
unconfortable. However, petitioner had been fishing for 30 years
before entering tournanents. Presumably, petitioner enjoyed
fishing enough to overcone his disconfort when he fished outside
of tournaments. On the basis of the record as a whole, we
conclude that petitioner entered fishing tournanents for
recreation and did not engage in his fishing activity with the
primary objective of making a profit.

Havi ng revi ewed the underlying liability de novo, we find no
error. Additionally, we find no error or abuse of discretion by
respondent in determning to uphold the filing of the lien
agai nst petitioner.

We have considered all of petitioner’s contentions, and to
the extent they are not addressed herein, they are irrel evant,
nmoot, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




